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United States Court of Appeals 

for the District of Columbia 


No. 9406 


MARILLA SHAULL, Guardian of JOSEPH S. COLLINS, 
and PAUL FRANCIS COLLINS, Minors, Appellant , 

vs. 

UNITED STATES OF AMERICA, OMAR N. BRADLEY, 
Administrator of Veterans Affairs, WILLIAM A. 
JULIAN, Treasurer of the United States, THOMAS B. 
COLLINS and PAUL HEWETSON, Appellees. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT 


Statement of the Case 

The Appellant, Marilla Shaull, guardian of Joseph S. 
Collins, and Paul Francis Collins, minors, brought this suit 
against the Appellees to establish a trust fund in the pro¬ 
ceeds of a government converted insurance policy payable 
in one sum of Ten Thousand and Sixty-five Dollars and 
Fifty Cents ($10,065.50), the amount payable under the 
insurance policy of one Thomas L. Collins, the father of the 
minor children. The Appellant is the grandmother and 
guardian of the small boys. 
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The suit was brought to establish the parol trust for the 
fund and to require the trustee to give adequate security 
for the protection of the minors’ interests, and to construe 
the amount which the Appellant’s wards are entitled to 
under the terms of the trust, which is alleged to be two- 
thirds (%) of the proceeds, and to have the court make 
such orders in the appointment of a trustee that will fully 
preserve the trust estate for the minors. 

The answ-ers of the various Appellees, defendants below, 
all admit (App. 9-10-14), that the Appellee, Paul Hewetson, 
was designated beneficiary under the government insur¬ 
ance policy sued upon as trustee for the minor children 
here represented by the guardian, and for Thomas B. 
Collins. 

The answer of the defendant, (Appellee), Hewetson, even 
goes so far as to allege that this defendant suggested to 
the plaintiff that, as a practical matter, the United States 
District Court for the Southern District of Ohio, Eastern 
Division, sitting in Columbus, Ohio, with personal juris¬ 
diction over the defendant, should’establish this trust and 
require the trustee to file an undertaking to protect the 
interests of the ultimate beneficiaries under this trust, and 
that future disbursements be subject to the jurisdiction of 
that court. 

Thus the Appellee, Hewetson, who voluntarily submitted 
to the jurisdiction of the court, offers in part to a consent 
judgment, save and except it should be entered in U. S. Dis¬ 
trict Court of Ohio. 

This part of the answer was, however, repudiated in open 
Court when the matter was argued before Justice Letts, the 
court suggesting that the case be disposed of by taking this 
action. It was, therefore, apparent that the offer was not 
made in good faith. 

Finally, the Appellees filed a motion for a summary judg¬ 
ment (App. 49). The Appellees did not attach to the mo- 
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tion for summary judgment any affidavit in support there¬ 
of, nor did the motion set forth the grounds for summary 
judgment. 

At the time the matter was argued before the court be¬ 
low, two points were presented upon which it was asserted 
that the Appellees were entitled to a summary judgment. 
First, that the District Court of the United States for the 
District of Columbia did not have jurisdiction to entertain 
the suit in question, and, second, upon the ground that the 
District Court had no jurisdiction to establish a trust or 
to appoint a trustee of the fund, or to require such trustee 
to give security, or otherwise to protect the interests of 
the two minor wards of the Appellant. The Appellee 
Hewetson strenuously contends that he alone was entitled 
to administer what trust funds there were without court 
supervision, and without giving security for the faithful 
performance of his trust. At the time the cause was last 
argued, counsel for the Appellant requested the Justice 
hearing the case (Mr. Justice Letts), if he sustained the 
motion for summary judgment, to make a finding as to what 
ground the motion for summary judgment was sustained. 
That is to say, whether the summary judgment would be 
predicated upon lack of jurisdiction of the District Court 
over the parties, or upon the question of whether this Court 
or any Court had a right to take jurisdiction over the trust 
fund, or require the trustee to give security, or otherwise 
require the administration of the trust fund to come within 
the supervision of the Court. The Court stated that it was 
going to sustain the motion for summary judgment, but 
refused to specify the grounds upon which such conclusion 
was reached. Therefore, the two questions before this 
Court at this time upon this appeal appear to be the ques¬ 
tion of the jurisdiction of the District Court of the United 
States for the District of Columbia over the trust fund in 
question, and, if such jurisdiction exists, the right of the 
Court to supervise the administration of the trust fund, 
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and, in order to protect the interests of the wards, whether 
the Court could require the trustee to give adequate se¬ 
curity for the proper administration of the trust fund. The 
questions which thus arise will be considered in the order 
mentioned in the argument and brief. 

The Court sustained the motion for a summary judgment 
against all parties by entry of judgment on May 18, 1946, 
(App. 49), and from this judgment the Appellant appealed 
on August 20,1946. 


Statutes Involved 

Section 19 of the World War Veterans Act of July 3,1930. 
Title 38, U. S. C. A. 445— 

“In the event of disagreement as to claim, including 
claim for refund of premiums, under a contract of in¬ 
surance between the Veterans’ Administration and any 
person or persons claiming thereunder an action on the 
claim may be brought against the United States either 
in the district court of the United States for the Dis¬ 
trict of Columbia or in the district court of the United 
States in and for the district in which such persons or 
any one of them resides, and jurisdiction is hereby con¬ 
ferred upon such courts to hear and determine all such 
controversies. The procedure in such suits shall be 
the same as that provided in Sections 762 and 763 of 
Title 28, and Section 765 of Title 28 so far as appli¬ 
cable. • • *” 

Title 38, U. S. C. A. 443— 

“All premiums paid on account of insurance con¬ 
verted under the provisions of Subchapter III of this 
chapter shall be deposited and covered into the Treas¬ 
ury to the credit of the United States Government life 
insurance fund and shall be available for the payment 
of losses, dividends, refunds, and other benefits pro¬ 
vided for under such insurance, including such liabili¬ 
ties as shall have been or shall be reduced to judgment 
in a district court of the United States or in the Su¬ 
preme Court of the District of Columbia. Payments 
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from this fund shall be made upon and in accordance 

with awards by the Administrator of Veterans’ Affairs. 

• • * >> 


Summary of Argument 

The court below erred in sustaining the motion for sum¬ 
mary judgment in behalf of the Appellees Hewetson and 
Collins for the reason that the court had full, complete, and 
adequate jurisdiction to establish the trust in the insurance 
fund, to appoint a trustee requiring the trustee to give 
proper security, and to otherwise supervise the adminis¬ 
tration of the trust fund. 

Statement of Points on Appeal 

1. That the Court erred in entering a summary judg¬ 
ment for the Defendant, United States of America, and the 
Defendants, Paul Hewetson and Thomas B. Collins. 

2. That the Court erred in sustaining the motion for a 
summary judgment for the reasons that the Court has full, 
complete and adequate jurisdiction of the subject matter of 
the complaint and of the parties to the action. 

3. That the Court erred in dismissing the complaint and 
denying to the Plaintiff the relief prayed for. 

4. That the Court erred in entering a summary judg¬ 
ment for the defendants upon the basis of the facts pleaded 
in the complaint, admitted in the answers, the depositions 
on file and the other applicable evidence before the Court 
as there were genuine issues of fact to be determined which 
could only properly be determined by a trial of the issues. 

i 

I. Argument and Brief. 

. 

The District Court below had jurisdiction of the subject 
matter of the suit brought by the Appellant. Under the 
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provisions of 38 U. S. C. A., 445, set forth on page 4 of this 
brief, the District Court for the District of Columbia has 
jurisdiction in suits arising under the World War Veterans 
Act where the claim is made under a contract of insurance. 
This jurisdiction is vested in the District Court for the 
District of Columbia regardless of the residence of the 
Plaintiff. In all other District Courts of the United States 
the Plaintiffs are required to be residents of the district in 
which the suit is brought. The increased jurisdiction vested 
in the District Court of the District of Columbia was pro¬ 
vided for by Congress so that non-residents or others who 
reside out of the United States would have a Court avail¬ 
able where the rights could be litigated. This suit was 
brought against the United States, and the other individual 
Defendants, pursuant to the provisions of this statute. It 
was not necessary for the Court below to determine how 
service of the summons and complaint would be made upon 
the defendants Hewetson and Collins, for these defendants 
appeared generally by counsel, and filed their answers with¬ 
out reserving to themselves, or objecting to, the jurisdiction 
of the Court over the subject matter. In other words, de¬ 
fendants Hewetson and Collins (Appellees herein), volun¬ 
tarily appeared in the Court below and filed their answer 
submitting to the jurisdiction of the Court. They thus in¬ 
vited the Court to take jurisdiction in the matter. In this 
state of the record, the Appellees’ Hewetson and Collins 
contention in the Court below that the Court would not 
have jurisdiction over them is clearly untenable. In a long 
line of decisions it is held that a general appearance by a 
defendant in a suit in the United States Court waives ob¬ 
jection to jurisdiction founded on his residence in another 
district. 

U. S. vs. Hvoslef, 237 U. S. 1, 59 L. Ed., 813, affirm¬ 
ing Hvoslef vs. U. S., 217 Fed. 680. 

Brooks vs. Yarbrough, 37 Fed. 2nd, 527, 10th 
C. C. A. 
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Thames and Mersey Marine Insurance Company 
vs. United States, 237 U. S. 19,59 L. Ed., 821. 

There is a multitude of authorities holding that the gen¬ 
eral appearance waives the right of the jurisdiction of the 
Court over the defendants. Federal Digest, Courts, Para¬ 
graph 276-(d) covering every Circuit Court of Appeals in 
the United States, a few of which are picked at random:— 
Lee vs. Chesapeake and Ohio Bailroad Company, 
260 U. S. 653, 67 L. Ed., 443. 

Chicago Bock Island and Pacific Bailway Com¬ 
pany, 255 U. S. 273, 65 L. Ed. 631. 

Lehigh Valley Coal Company vs. Yensavage, 218 
Fed. 547,134 C. C. A. 275. * 

Panama Bailroad Company vs. Johnson, 264 U. S. 
375, 68 L. Ed. 748. 

The rule has been applied that a general appearance 
waives any right to objection to the jurisdiction of the Court 
in suits against the Government under the Tucker Act of 
March 3,1887, 24 Stat. 505 (28 U. S. C. A. 762). 

U. S. vs. New York & 0. S. S. Company, 216 Fed. 
61,132 C. C. A. 305. 

This same rule has been applied to suits arising under the 
World War Veterans Act such as this suit: 

Christensen vs. Christensen, et al., 14 Fed. 2nd 475. 

From the foregoing authorities it is apparent that the 
defendants Hewetson and Collins having voluntarily en¬ 
tered a general appearance without the service of process, 
the Court below had full, complete, and adequate jurisdic¬ 
tion over both of the said defendants. The first ground of 
the argument of the Appellees below that the Court did not 
have jurisdiction over the subject matter of cause of action 
must fall to the ground of its own weight because of the 
general appearance of the Appellees in the action. By their 
voluntary action in filing and entering a general appear¬ 
ance, they and each of them invited the Court to take juris- 
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diction in the matter. Therefore, if the Court below based 
the motion for summary judgment on the fact that the de¬ 
fendants Hewetson and Collins were non-residents of the 
District of Columbia, the Court was clearly in error. 

II. The Court below had jurisdiction to establish the 
trust, to appoint another trustee, to require such trustee 
to give security for the protection of the appellant’s wards, 
and otherwise supervise the administration of the trust 
fund. 

That the Courts have jurisdiction to establish trust in 
Government insurance proceeds, has been established by 
several decisions of the United States Courts, among them 
the following: 

Calhoun vs. Usserv, 46 Fed. (2) 475 D. C. N. Y. 

Christensen vs. Christensen, 14 Fed. (2) 475 D. C. 
N.Y. 

Ambrose vs. United States, 15 Fed. (2) 52. 

Kaschefsky vs. Kaschefsky, 110 Fed. (2) 836 6th 
CCA. 

All of the foregoing decisions were cases arising under 
the provisions of Section 19 of the World War Veterans 
Act, which vested the Court below with jurisdiction in this 
cause. In the case of Christensen vs. Christensen, et al. 
supra, the Court for the Southern District of New York 
stated that there is no provision in the World War Veterans 
Act which forbids an oral trust in the proceeds of an in¬ 
surance certificate. The right to establish a trust in pro¬ 
ceeds of Government insurance has been recognized by the 
State Courts, as well as the Federal Courts. In the case 
of Duncan vs. Linton, et al ., 175 N. E., 621, the Court of 
Appeals for the State of Ohio held that the Equity Courts 
of that State had jurisdiction to declare a trust in the un¬ 
distributed proceeds of a war risk insurance contract pay- 
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able to the administrator of an insured estate. The Court 
of Appeals of Ohio, of Stark County, also held to the same 
effect in Dorland vs. Whitmer, et al . 182 N. E., 686. From 
the foregoing, it is apparent that the Courts do have the 
right to establish trusts in the proceeds of Government in¬ 
surance. In fact, no authority has been found to the con¬ 
trary. Other than the cases dealing with Government in¬ 
surance, the Appellant cites the case of Mellon vs. Orinoco 
Iron Company, 266 U. S. 121, 69 L. Ed., 199, a District of 
Columbia case where the Supreme Court of the United 
States held that the Courts in the district had jurisdiction 
over a trust fund. 

The law seems to be well settled in this jurisdiction as it 
is in practically all of the jurisdictions of the United States 
that the Courts have an inherent right of supervision over 
trusts and jurisdiction in such cases. 

Dante vs. Minaggio, 46 App. D. C. 162. 

Hutkins vs. Dante, 49 App. D. C. 262-271, 65 C. J. 
676, Footnote 65. 

The Court of Equity can also interpose in the administra¬ 
tion of a trust fund where it is in order to obtain a proper 
administration of the estate: 

65 C. J. 677, Coker vs. Coker, 94 So. 566, 208 Ala. 
354. 

Clark vs. Clark, 144 S. E. 787,167 Ga. 1. 

Rogers vs. Rogers, 18 N. E. 636, 111 N. Y. 228. 

The power of the Court goes to the right to appoint a trus¬ 
tee other than the one named, where the trustee is dis¬ 
qualified to act under particular circumstances, or where 
the trustee is unsuitable for any reasons. 

Hewitt vs. Beattie, 138 A. 795,106 Conn. 602. 

Austin vs. Austin, 22 N. W. 116, 25 N. W. 336, 18 
Neb. 306, 310. 
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THE COURT ERRED IN GRANTING THE MOTION 
FOR A SUMMARY JUDGMENT. 

) 

The motion for a summary judgment was made pursuant 
to the provisions of Rule 56 of the Rules of Federal Pro¬ 
cedure. This rule provides that a motion for summary 
judgment may be made by eiilier party to an action. 

This Court has had several occasions to pass upon this 
rule. 

In the case of Battisa vs. Horton, et al., 128 Fed. (2) 29, 
76 U. S. App. D. C. 1, this Court stated that the purpose 
of the rule was to dispose of cases where there is no genuine 
issue of fact, even though an issue may be raised by the 
pleadings. See also— 

Fletcher vs. Erise, 120 Fed. 2nd 809, 73 App. D. C. 
266. 

Miller vs. Miller, 122 Fed. 2nd 209, 74 App. D. C. 
216. 

Shea vs. Second National Bank, 133 Fed. 2nd 17, 
76 U. S., App. D. C. 406. 

Noel vs. Olds, 149 Fed. 2nd 13. 

In Miller vs. Miller, supra, this Court said that in order 
to grant the motion for a summary judgment “there must 
be nothing to be tried.’’ 

In Noel vs. Olds, supra, this Court stated that where 
material questions of fact are presented by pleadings rem¬ 
edy by motion for judgment on pleadings is not available. 

In the light of the decisions by this Court let us examine 
the right of the District Court to enter a summary judg¬ 
ment. The complaint prays that the Court adjudicate that 
the insurance fund payable is a trust fund for the use and 
benefit of the minor children, the wards of the Appellant, 
and for one Thomas B. Collins. It also demands that the 
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Court appoint a trustee for the fund, and that the Court 
adjudicate that two-thirds (%) of the trust fund be al¬ 
lotted for the use and benefits of the Appellant’s wards. It 
also demands that the Court require the trustee to give 
adequate security for the faithful performance of the trust 
imposed. These are all questions, material questions, which 
should have been disposed of by the Court below. 

Under the cited authorities, swpra, the Court had full, 
adequate, and complete jurisdiction to assume jurisdiction 
over the trust funds. It has a right to protect the interests 
of the Appellant’s wards. Paragraph 20 of the complaint 
(App. 7) alleges that unless the Court does assume juris¬ 
diction and compels the trustee to give security, the trust 
funds will be dissipated. Appellee Hewetson in his an¬ 
swer (App. 14) denies this allegation. 

The facts show that the Appellee Hewetson is practically 
financially worthless. His deposition in the record (App. 
36-48) shows that he owns a small equity in a house in Ohio, 
worth about One Thousand Five Hundred dollars ($1,500.- 
00), (App. 47), which is subject to a mortgage, and that he 
had about Two Hundred dollars ($200.00) in a savings ac¬ 
count and bonds (App. 48). Yet the Appellee Hewetson 
expects to have given to him over $10,000.00 in one sum as 
a trust fund, two-thirds of which, under the law, belongs to 
the Appellant’s wards, without any security whatsoever to 
the Appellant’s wards. This was certainly an issue which 
could not be settled on a motion for summary judgment. 
The Court further should have found the amount of the 
Appellant’s wards’ interest in such a trust fund. The only 
allegation as to this fact was the self serving declaration 
of the Appellee Hewetson that he was to be the sole judge 
of the amount which was to be distributed to the Appel¬ 
lant’s wards. To further justify the Court action in the 
matter, attention is called to the fact that the Appellee 
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Hewetson, although charged under the trust agreement 
with looking after the interests of the Appellants wards 
had never taken any interest in them, had never inquired 
about their schooling, or education, or their health, and, in 
fact, had written only one letter about them in the years 
following the death of the insured on August 15,1942, and, 
in fact, under the admitted facts in this case, the Appellee 
Hewetson, the trustee named, had done nothing to carry 
out what he said was the purpose of the trustee. He lives 
near Columbus, Ohio, and the Appellant and her wards live 
in Cedar Rapids, Iowa. The relationship between the 
parties are strained, there is no probability that the 
purposes of the trust may be carried out by the Appellee 
Hewetson. He had never been to visit the minor children. 
With the possible exception of one year, he did not remem¬ 
ber them at Chistmas time. Yet he professes to be very 
much interested in the Appellant’s wards. 

Under the undisputed facts, the Appellant, if any one, 
should have been entitled to a summary judgment. Every 
fact alleged was true, and this Court, unless it has no de¬ 
sire to protect the interest of minor wards, should require 
that the trust fund be administered under Court super¬ 
vision with adequate security for the protection of the 
Appellant’s w’ards. The questions involved could not be 
disposed of on a motion for summary judgment. 

Conclusion 

For the reasons herein stated the judgment in this case 
should be reversed. 

Respectfully submitted, 

C. L. DAWSON, 

Attorney for the Appellant, 
917 15th Street, N. W. 
Washington, D. C. 
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DISTRICT OF COLUMBIA 


No. 9406 

Marilla Shaull, Guardian of Joseph S. Collins and Paul 
Francis Collins, Minors, appellant 

v. 

United States of America, OmarN. Bradley, Administrator 
of Veterans’ Affairs, William A. Julian, Treasurer of 
the United States, et al., appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES, UNITED STATES OF AMERICA, ADMIN¬ 
ISTRATOR OF VETERANS’ AFFAIRS AND TREASURER OF THE 
UNITED STATES 


COUNTERSTATEMENT OF THE CASE 

This suit was brought in the District Court for the District of 
Columbia by Marilla Shaull, the Iowa guardian of Joseph S. 
Collins and Paul Francis Collins, minors, seeking to establish 
a trust for their benefit in the proceeds, amounting to $10,065.50, 
of a United States Government life insurance policy issued to 
their father, Thomas L. Collins, which became payable by 
reason of his permanent total disability and death (App. 1-4). 

The defendants named in the complaint were the United 
States, Administrator of Veterans’ Affairs, Treasurer of the 
United States, Paul Hewetson, the insured’s half-brother, a 
resident of Ohio, and Thomas B. Collins, an adult son of the 
insured by a former marriage, alleged to be a member of the 
Marine Corps. 
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The complaint alleged that the insured had named his half- 
brother, the defendant Paul Hewetson, the beneficiary of his 
insurance, as “trustee”, and had made an oral declaration of 
trust directing him as trustee to use the money for the benefit 
of his two infant sons and of his adult son, the defendant 
Thomas B. Collins (App. 4r-5). 

The suit was brought against the United States under Sec¬ 
tion 19, World War Veterans’ Act, 1924, as amended (App. 1). 
A disagreement was alleged in the complaint to exist between 
the plaintiff and the Veterans’ Administration, in that the 
United States and the Administrator of Veterans’ Affairs had 
“refused” to pay to the minor sons of the insured, “or to any¬ 
one on their behalf, including this plaintiff”, any of the in¬ 
surance proceeds, having taken the position that they should be 
paid to the insured’s half-brother, Paul Hewetson, “person¬ 
ally” (App. 5-6). The complaint further alleged that the in¬ 
surance fund would be dissipated to the detriment of the in¬ 
sured’s minor sons unless the court should establish “the trust 
agreement”, assume jurisdiction of the trust, and require the 
trustee to furnish adequate security for the faithful perform¬ 
ance of his duties (App. 7). 

The relief sought in the complaint was (1) an adjudication 
establishing the trust of the insurance proceeds for the benefit 
of the minors, and declaring their interest to be two-thirds of 
the fund and the interest of Thomas B. Collins, the adult son 
of the insured, to be one-third thereof; (2) appointment of a 
trustee for the fund and requiring him to furnish adequate se¬ 
curity for the faithful performance of his duties; and (3) an 
order pendente lite restraining the defendants, Treasurer of the 
United States and Administrator of Veterans’ Affairs, from pay¬ 
ing the insurance proceeds to Hewetson, the half-brother, and 
directing them to make payment thereof into the Registry 
of the court or to a receiver to be appointed by the court, tb be 
held until final decree (App. 7-8). No relief was sought 
against the United States itself. 

The United States filed an answer, in effect, denying the 
existence of a disagreement by alleging a willingness on its part 
to pay the proceeds to Paul Hewetson, as trustee, in accordance 
with the insured’s designation, and that it would long since 
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have done so “but for the claims of the plaintiff and the filing 
of this suit” (App. 10). A substantially similar allegation 
was contained in an answer filed by the Administrator of Vet¬ 
erans’ Affairs (App. 15b). The answer of the Administrator 
and an answer filed by the Treasurer contained defenses, in 
effect, that neither could properly be joined as parties to the 
suit against the United States under Section 19, World War 
Veterans’ Act (App. 15a, 15b). The Treasurer also defended 
on the ground that the complaint failed to state a claim for 
which relief could be granted against him (App. 15b), alleging 
that, contrary to the allegation in the complaint (App. 1-2, 6), 
it was not his function to issue checks in payment of insurance 
awards; that this was a function of the Division of Disburse¬ 
ment of the Treasury Department (App. 15c). 

After an affidavit and a number of depositions (App. 16-48), 
unrelated to these defenses, had been filed on behalf of the 
plaintiff and the individual defendants, the District Court 
granted motions for summary judgment in favor of all of the 
defendants and dismissed the action as to them on May 21, 
1946 (App. 49). The plaintiff appealed from that judgment 
on August 20,1946 (App. 51). 1 

STATUTE INVOLVED 

Section 19, World War Veterans’ Act, 1924, as amended, 
provides, in pertinent part, as contained in 38 U. S. C. A., 
Sec. 445: 

In the event of disagreement as to claim, including 
claim for refund of premiums, under a contract of in¬ 
surance between the Veterans’ Administration and any 
person or persons claiming thereunder an action on the 
claim may be brought against the United States either 
in the district court of the United States for the District 
of Columbia or in the district court of the United States 
in and for the district in which such persons or any one 
of them resides, and jurisdiction is hereby conferred 

* A summary judgment in favor of the United States and an order of dis¬ 
missal as to the Treasurer and Administrator, previously entered on March 
29, 1946 (App. 50), were not mentioned in the notice of appeal (App. 51), 
but may, no doubt, be regarded as having been merged in the judgment ap¬ 
pealed from (App. 51). 
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upon such courts to hear and determine all controver¬ 
sies. * * *. All persons having or claiming to have 
an interest in such insurance may be made parties to 
such suit, and such as are not inhabitants of or found 
within the district in which suit is brought may be 
brought in by order of the court to be served personally 
or by publication or in such other reasonable manner 
as the court may direct. * * *. 

Section 17, World War Veterans’ Act, 1924, as amended, pro¬ 
vides, in pertinent part, as contained in 38 U. S. C. A., Sec. 443: 

All premiums paid on account of insurance converted 
under the provisions of Subchapter III of this chapter 
shall be deposited and covered into the Treasury to the 
credit of the United States Government life insurance 
fund and shall be available for the payment of losses, 
dividends, refunds, and other benefits provided for under 
such insurance, including such liabilities as shall have 
been or shall be reduced to judgment in a district court 
of the United States or in the Supreme Court of the 
District of Columbia. Payments from this fund shall 
be made upon and in accordance with awards by the Ad¬ 
ministrator of Veterans’ Affairs. 

Note to Secs. 124-132 in 1945 Cum. Ann. Pocket Part-, pp. 41- 
42), provides: 

SECTION 4—DISBURSEMENT 

The function of disbursement of moneys of the United 
States exercised by any agency [except United States 
marshals; the Post Office Department; the Postmaster 
General; the Board of Trustees of the Postal Savings 
System; and those disbursement functions of th» War 
Department, Navy Department (including the Marine 
Corps), and the Panama Canal, not pertaining to de¬ 
partment salaries in the District of Columbia] is trans¬ 
ferred to the [Fiscal Service of the] Treasury Depart¬ 
ment and, together with the Office of Disbursing Clerk 
of that department, is consolidated in a Division of Dis¬ 
bursement, at the head of which shall be a Chief Dis¬ 
bursing Officer. 
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SUMMARY OF ARGUMENT 

(1) The court below lacked jurisdiction over the suit as to 
the Administrator of Veterans’ Affairs or the Treasurer, since 
officers may not be joined in a suit against the United States 
under Section 19, World War Veterans’ Act, 1924, as amended. 

(2) Moreover, the complaint fails to state' a claim upon 
which relief could be granted against the Treasurer, since he 
is wholly lacking in power under the law over the matter as 
to which the complaint seeks to control his action, i. e., the 
issuance of checks in payment of insurance awards. 

(3) The suit was properly dismissed as against the United 
States, since it did not appear that the plaintiff was seeking 
any relief against it. 

ARGUMENT 

L The suit was properly dismissed as to the Administrator 
of Veterans’ Affairs and the Treasurer 

Section 19, World War Veterans’ Act, 1924, as amended, 
supra, under which this suit was brought against the United 
States, provides that in the event of a disagreement as to claim, 
including claim for refund of premiums, under a contract of 
insurance between the Veterans’ Administration and any per¬ 
son or persons claiming thereunder, an action on the claim 
may be brought against the United States, and that “All persons 
having or claiming to have an interest in such insurance may 
be made parties to such suit”. It is submitted that the rule of 
exclusion is applicable, i. e., that Congress, having thus speci¬ 
fied the class of persons who may be joined as parties in such 
a suit, intended to exclude all other classes. 

There is, moreover, no reason to suppose that Congress in¬ 
tended, by the phrase “persons having or claiming to have an 
interest in such insurance”, to include the Administrator of 
Veterans’ Affairs, whose sole interest in the insurance is admin¬ 
istrative in character, or the Treasurer of the United States, 
whose interest therein is alleged in the complaint also to be 
solely administrative. This is especially true since no useful 
purpose would be served in joining such officials as parties to 
a suit like the one in the instant case. The purpose of the suit 
could be accomplished, in so far as the United States or any of 
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its officers are concerned, by a decree against the United States 
awarding the insurance proceeds to a trustee appointed by the 
court, since it would be the ministerial duty of such officials 
to make an award and payment in accordance with such a 
decree. Hines v. United States ex rel. Marsh, 105 F. (2d) 85, 

70 App. D. C. 206. Construing the language of the section 
with the conservatism which is appropriate in the case of a 
waiver of sovereign immunity, there is, we submit, nothing in 
the section which suggests that the United States consents to a 
joinder in a suit against it of Government officials whose pres¬ 
ence as parties would serve no useful purpose. Cf. Moreno v. 
United States, 120 F. (2d) 128,130 (C. C. A. 1st). It has been 
held, apparently in accordance with this view, that neither the 
Veterans’ Administration ( Calhoun v. Ussery, 46 F. (2d) 495, 
496 (W. D. La.)) nor the Secretary of the Treasury {Elliott v. 
United States, 271 Fed. 1001, 1004 (N. D. Ohio)) are proper 
parties to a suit, as here, against the United States to recover 
insurance benefits. 

Mellon v. Orinoco Iron Co., 266 U. S. 121, relied on by the 
appellant (Br. 9), is distinguishable from the instant case in 
this connection. The question presented here as to whether 
officers of the United States may be joined in a suit against 
the United States was not involved in that case. The plaintiff 
in the instant case, moreover, unlike the complainant in that 
case, was not in need of relief pendente lite. For the bringing 
of her suit against the United States under Section 19 mani- * 
festly prevented disposition of the insurance proceeds until 
termination of the suit. 

II. The complaint fails to state a claim for which relief could 
be granted against the Treasurer 

The suit was properly dismissed as against the Treasurer for 
the additional reason that he is wholly lacking in power 
over the matter as to which the complaint seeks to control his 
action, i. e., the issuance of checks in payment of insurance 
awards. The issuance of such checks in payment of awards 
by the Administrator of Veterans’ Affairs, pursuant to Section 
17, World War Veterans’ Act, 1924, supra, is a function of the 
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Division of Disbursement of the Treasury Department, as pro¬ 
vided by Section 4 of Executive Order No. 6166, of June 10, 
1933, supra. 

III. The suit was properly dismissed as to the United States 

It is submitted that the court below was clearly justified in 
dismissing the suit as against the United States, since there is 
no showing in the complaint or elsewhere in the record that the 
plaintiff is seeking any relief against the United States, despite 
the fact that it was joined as a party-defendant. 

conclusion J 

For the reasons stated, it is respectfully submitted that the, 
court below correctly dismissed this suit as to the United States, 
the Administrator of Veterans’ Affairs and the Treasurer of the 
United States, and that, therefore, its judgment should be 
affirmed, at least with respect to these defendants. 
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